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DETAILED ACTION 

1 . This Office action is responsive to communications filed on 21 October 2009. Tine 
Examiner acl^nowledges tine amendments to claims 1 & 39-41 and addition of claims 
42-45. Claim 1-45 are pending. 



Claim Rejections - 35 USC § 101 

2. Claims 42-45 are rejected under 35 U.S.C. 1 01 , as being directed to non- 
statutory subject matter. The examiner notes independent claims 42 and 43 do not 
require implementation by a particular machine nor is the method transforming a 
particular article and accordingly does not pass the eligibility test for a statutory claim. 
An individual can perform the "detecting" and "monitoring" of brain activity manually, 
because the acquisition of any signal or use of equipment to perform these steps is not 
specified. Additionally, in claim 43, only the step of applying pulses is being claimed, not 
the monitoring of brain activity, and therefore can be performed by observing a pre- 
recorded EEG signal. The examiner notes that "desynchronizing" is simply modifying a 
neuronal rhythm and therefore the method cannot be classified as transforming a 
particular article. In order to overcome the 101 rejection, the examiner recommends 
amending the claim language to require implementation by a particular element or 
monitor. 
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Claim Rejections - 35 USC §112 

3. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification sliall contain a written description of the invention, and of the manner and process of 
mailing and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

4. Claims 39-41 & 43-45 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application 
was filed, had possession of the claimed invention. The phrase "control means for 
generating with the stimulator a series of pulses within the determined frequency range" 
in Claim 39, and "generating... pulses having a frequency within the determined 
frequency range" in Claim 43, in combination with the other elements of the respective 
claims, is not supported by the disclosure. The examiner notes that the disclosure 
states that neuronal activity is monitored and the control unit determines the frequency 
range in which the neuronal activity develops an excitation; however, there is no 
mention of generating a series of pulses within that determined frequency range as 
claimed by the applicant and therefore is considered new matter since it was not 
originally presented. Paragraph 77 appears to discuss the frequency range, but 
indicates that the excitation stimulus or sequence is a phase determined from that 
frequency range and is not the same value as the frequency range measured by sensor 
2. Accordingly, it is unclear as to how that same frequency range is claimed to be used 
by pulses stimulated by the second control means. The examiner suggests that the 
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applicant employ the terminology used throughout the specification to properly claim the 
subject matter. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 1-8, 10-19, 24-29, 33, 37-38, & 42 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over John (3780724). 

7. Regarding Claims 1 -6, 38, & 42 John discloses a device capable of testing a 
patient for neuronal rhythmic activity comprising of a control unit inherently evoking 
physiological brain activity (e.g. Column 3, lines 15-28; Claim 1). The device has several 
testing methods (e.g. Col 7-8), including one which generates a predictable periodic 
succession of pulses followed by another periodic succession of pulses (e.g. Col 9, lines 
3-21 ) with or without a pre-determined rest or time delay (e.g. Col 8, lines 1 -9). The 
examiner notes that the claims are comprising claims and accordingly are open ended 
and do not preclude additional pulses after the "single" pulse as recently amended. 
John specifies that the patient is stimulated visually and acoustically via a light or 
speaker as a stimulator (e.g. Col 3, lines 29-34). Means for detecting brain activity are 
further disclosed through scalp EEC electrodes (e.g. Col 3, lines 15-20), which are 
connected to the control unit by an amplifier (e.g. Col 3, lines 20-27). Furthermore, the 
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device has feedback of patient reaction and connected to the control unit (e.g. Col 2, 
lines 21-47). 

John's device generates a periodic succession of pulses for testing memory; 
however, it is not indicated that these pulses can control and abruptly desynchronize the 
phase dynamic of neuronal rhythmic activity. The examiner notes that short term 
memory itself is a neuronal activity and visual stimulations which are repeated to a 
patient create neuronal activity simply based on the rhythm of the stimuli. Furthermore, 
the applicant uses visual stimuli similar to John to control neuronal rhythmic activity. 
Therefore, it would have been obvious to one of ordinary skill to modify the device of 
John to direct the pulses towards neuronal rhythmic activity to yield the predictable 
results of providing stimuli which can control the phase dynamic of neuronal rhythmic 
activity. 

8. Concerning Claims 7, 8, & 10, John's device carries out frequency scans (e.g. 
Col 4, lines 15-20), quantifies neuronal activity (e.g. Col 2, lines 23-30), and is designed 
to have the stimulator directly connected and activated by the control unit (e.g. Col 3, 
lines 62-67). 

9. With respect to Claims 11-13, the apparatus as disclosed by John describes a T 
test computer, capable of investigating signals measured by the sensors through the 
use of the wavelet analysis (e.g. Col 4, lines 15-20). Furthermore, the device registers 
the change in the amplitude of the rhythm to be excited by recording that response (e.g. 
Col 4, lines 23-25). 
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10. Claims 14 & 15, John's device lias various testing metliods including means for 
carrying out an entrainment (e.g. Col 7, lines 5-20) and desynchronization (e.g. Col 7, 
lines 44-50). 

1 1 . Regarding Claims 1 6-1 9, the T test computer in John's device is configured to 

test the quality of the entrainment (e.g. Col 4, lines 16-40) by determining the phase of 
the neuronal rhythms by matching the signals. The phase and amplitude of the neuronal 
activity is then evaluated (e.g. Col 4, 41-62). 

1 2. With respect to Claims 24-27 and 33, John's device determines the vulnerable 
phase of the neural signal as defined by the applicant by varying the time spacing 
between the last excitation of the entrainment and the desynchronizing excitation signal 
(e.g. Col 8, lines 10-24). In one method, the device also changes the variation in time 
spacing for different values of intensity and in another method, increases the intensity in 
equidistant steps (e.g. Col 8, lines 18-22). 

1 3. Regarding Claims 28 and 29, the prior art enables optimum stimulation 
parameters to be determined through the comparison of the results of multiple testing 
stimulations from where a minimization of the amplitude can be obtained (e.g. Cols 7-9). 

14. Claim 37 is obviated by John's device as the stimulation is monitored by a 
program, in conjunction with a timer and switch (e.g. Col 3, 34-40). 

1 5. Claims 9 and 30-32 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over John (3780724) in view of Nagano (5771443). John discloses the device 
substantially as claimed; however, specific means of quantifying neuronal activity or 
detecting stimulation parameters are not disclosed. The examiner notes that the 



Application/Control Number: 10/522,933 Page 7 

Art Unit: 3762 

applicant fails to disclose a clear or definitive advantage behind using the Hilbert 
transformation, matching a sine function, or integrating amplitude of power spectrum 
over frequency band over any other form of wavelet analysis. Nagano discloses the use 
of Hilbert transformation and other forms of wavelet analysis in the measurement and 
analysis of frequency deviation (e.g. Col 7). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the method taught 
by John, in view of the wavelet analysis of Nagano, to provide the predictable results of 
a more detailed examination of the neural activity. 

16. In reference to Claim 23, John teaches the method as substantially as claimed. 
Although the amplitude response is analyzed by John's device in order to find marked 
differences between the responses (e.g. Col 7, lines 30-43), John does not plot the data 
as amplitude resetting curves in the analysis of neuronal activity. It would have been 
obvious to one of ordinary skill in the art, at the time the invention was made, to plot 
these data points in order to provide the predictable results of visually presenting the 
responses as figures rather than numbers. The applicant makes a graph of the 
amplitude data points - but the computer is still analyzing the data points in the same 
manner as the prior art. Plotting a set of data points on a graph to visually present a 
curve is common in basic experimentation and is not any sort of improvement. 

1 7. Claims 20-22 and 34-36 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over John (3780724) in view of Czeisler (5545192). John discloses the 
device substantially as claimed. However, John's device does not employ the use of 
phase resetting curves in neural analysis. Czeisler uses phase resetting curves in the 
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analysis of circadian rhythm. It would have been obvious to one of ordinary skill in the 
art to modify the method taught by John, to include phase resetting curves in order to 
provide the predictable results of projecting and analyzing the neural activity of the 
patient. Furthermore, John's device discloses the use of a T-test computer which is 
able to quantitatively analyze the response and phase dynamics of the desynchronizing 
neuronal activity both before and after stimulation (e.g. Cols 4-6). 
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Response to Arguments 

18. Applicant's arguments filed 21 October 2009 have been fully considered but they 
are not persuasive. 

1 9. Regarding support for Claim 39, the examiner cannot find in the disclosure, and 
the applicant has not referenced where the frequency range determined by the first 
means during the frequency scan, is the same as the frequency range of the entraining 
stimulus. Paragraph 77 appears to discuss the frequency range, but indicates that the 
excitation stimulus or sequence is a phase determined from that frequency range and is 
not the same value as the frequency range measured by sensor 2. Accordingly, it is 
unclear as to how that same frequency range is claimed to be used by pulses 
stimulated by the second control means. Additionally, applicant cites paragraph 83 as 
the support for the second control means, however, there is no mention of the 
determined frequency range or excitation - rather the paragraph is focused on amplitude 
and time spacing. The examiner suggests that the applicant employ the terminology 
used throughout the specification to properly claim the first and second control means. 

20. In response to applicant's argument that none of the cited prior art documents 
teach a periodic succession of pulses that controls the phase dynamic of the neuronal 
rhythmic activity, the examiner notes that the terminology as defined throughout the 
specification of the application does not distinguish from the prior art. Although terms 
such as "phase dynamic", and "neuronal rhythmic activity" and "desynchronization" are 
not used throughout the prior art, John still is capable of treating a patient in the same 
manner as these terms are defined throughout the specification. Additionally, the fact 
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that Applicant uses the visual stimulus for a different purpose does not alter the 
conclusion that its use in a prior art device would be prima facie obvious from the 
purpose disclosed in the reference and as expounded above. 
21 . Applicant's other arguments with respect to claims 39-41 have been considered 
but are moot in view of the new ground(s) of rejection, due to the amendments. 



Conclusion 

22. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael D'Abreu whose telephone number is (571)270- 
3816. The examiner can normally be reached on Monday - Friday, 0600 - 1630 EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on (571 ) 272-4955. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/M. D./ 

Examiner, Art Unit 3762 



/George R Evanisko/ 

Primary Examiner, Art Unit 3762 



